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Washington,D.C. 20554

In theMatterof )
)

ImplementationoftheSubscriberCarrier )
SelectionChangesProvisionsofthe )
TelecommunicationsAct of 1996 ) CC DocketNo. 94-129

)
PoliciesandRulesConcerning )
UnauthorizedChangesof Consumers )
LongDistanceCarriers )

AT&T COMMENTS

Pursuantto theCommission’sApril 7, 2004PublicNoticein this matter,1

AT&T Corp. (“AT&T”) submits thesecomments on the petition of MCI (formerly

WorldCom, Inc.) for a declaratoryruling that the definition of the term “customerof

record” adoptedby the WestVirginia Public ServiceCommission(“PSC”) for carrier

changeverification purposesdirectly conflicts with, and negates,the Commission’s

carrierselectionrules,and shouldthereforebe preempted.2AT&T agreesthat MCI has

raiseda seriousquestionregardingthe lawfulnessof the PSC’s definition in light ofthe

Commission’s rules and policies, and that this issue warrants resolution by the

Commissionunlessthe PSC,in a proceedingnow pendingthere,reconcilesits definition

with theCommission’srules.

Throughtheproceedingsin this docketandrelatedprior rulemakings,the

Commissionhasadopteda comprehensiveset of requirementsfor carriers’ solicitation

DA 04-962,69 FR23,578(April 30, 2004).

2 SeePetition of WorldCom, Inc. for Declaratory Ruling that West Virginia’s Definition of

Customerof RecordIs Inconsistentwith theFCC Rules,filed March 12, 2004 (“Pet.”).
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andverificationofcustomerordersto changetheirselectionof carriersfor long distance,

local toll and local exchangeservices.3 In the TelecommunicationsAct of 1996, aspart

of its initiative to opentelecommunicationsmarkets to competitionCongressenacted

Section258 of the CommunicationsAct conferringauthority upon the Commissionto

prescribeintrastateverificationproceduresfor local exchangeandlocal toll (intraLATA)

carrierselection,aswell asfor interstateservices.4The Commission’sadministrationof

the carrier selectionprocessunder the amendedstatute has enabled customersto

convenientlychoosefrom amongcompetingserviceproviderswhile providingimportant

protection against unauthorizedcarriers changes— the abusive practice commonly

referredto as“slamming.” The Commission’sregimehaspromotedthe alreadyintense

intercarrier competition in long distancemarkets, and facilitated the emergenceof

nascentcompetitionin local exchangeand local toll servicemarketsthat havehitherto

beenmonopolizedby incumbentlocal exchangecarriers(“LECs”).

As part of that process,the Commissionin the Third Reportand Order

adopteda definition of the term “subscriber” that was expresslydesignedto servethe

See64 C.F.R. § 1100et seq. SeealsoImplementationoftheSubscriberCarrier Selection
ChangesProvisionsoftheTelecommunicationsActof1996andPoliciesandRulesConcerning
UnauthorizedChangesofConsumers’LongDistanceCarriers, CC DocketNo. 94-129,Third
Orderon ReconsiderationandSecondNoticeof Proposedrulemaking, 18 FCCRcd5099 (2003)
(ThirdReconsiderationOrder); Third ReportandOrder andSecondOrder on Reconsideration,15
FCCRcd 15996 (2000)(ThirdReportandOrder); Errata,DA 00-2163(rel. Sept.25,2000);
Erratum,DA 00-292(rel. Oct.4, 2000); Order,16 FCCRcd4999 (2001);SecondReportand
OrderandFurtherNoticeof ProposedRule Making, 14 FCC Rcd1508 (1998) (SecondReportand
Order), stayedinpart, MCI WorldComv. FCC,No. 99-1125(D.C. Cir. May 18, 1999)(Stay
Order), motiontodissolvestaygranted,MCI WorldComv. FCC,No. 99-1125 (D.C. Cir. June27,
2000); FirstOrderon Reconsideration,15 FCCRcd8158 (2000);ReportandOrder,10 FCCRcd
9560(1995),stayedinpart, 11 FCC Rcd856 (1995);PoliciesandRulesConcerningChanging
LongDistanceCarriers, CC DocketNo. 91-64,7 FCC Rcd1038 (1992), recon.denied,8 FCC
Rcd3215 (1993); InvestigationofAccessandDivestitureRelatedTariffs, CC DocketNo. 83-
1145,PhaseI, 101 F.C.C.2d911, 101 F.C.C.2d935,recon.denied,102 F.C.C.2d503 (1985).

47 U.S.C.§ 258(a);TelecommunicationsAct of 1996,Pub. L. No. 104-104,110 Stat. 56 (1996).
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goals of promoting customer choice, consumer protection, and competition.5

Specifically, Section 64.1100(h)of the Commission’srules, 47 C.F.R. § 64.1100(h),

provides:

“The termsubscriberis any oneofthefollowing:

(1) Thepartyidentifiedin theaccountrecordsofa common
carrierasresponsiblefor paymentofthetelephonebill;

(2) Any adultpersonauthorizedby suchparty to changetele-
communicationsservicesorto chargeservicesto the
account;or

(3) Any personcontractuallyor otherwiselawfully authorized
to representsuchparty.”

As the Commissionnotedin adoptingthis rule, “the definition will allow

customersof record to authorize additional persons to make telecommunications

decisions,while protectingconsumersby giving the customersof record control over

who is authorizedto make suchdecisionson their behalf.”6 AT&T, MCI and other

carriershaveroutinely reliedon this definition in obtainingandverifying carrierchange

orders. In particular,third partyverifiersfor bothMCI andAT&T aspart oftheirscripts

request the personplacing a carrier selectionorder to state whether he or she is

authorizedby thecustomerofrecordto makethat selection.7

However, as MCI points out (Pet. at 2), the PSChasadopteda different,

and far more restrictive,definition of the personswho areauthorizedto order a carrier

change.TheWestVirginia regulationprovides:

SeeThirdReportandOrder, 15 FCCRcdat 16019-20¶ 48.

6 Id.

Pet. at 2. Compliancewith Section 258 and the Commission’sverification processdoesnot
requirethat the individual placingtheorderhaveactualauthorizationfrom thecustomerofrecord,
so longas the carrier relies in goodfaith on the individual’srepresentationthat suchauthorityhas
beenconferred.SeeAT&TCorp.v. FCC, 323 F.3d 1081 (D.C. Cir. 2003).
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“In orderfor atelecommunicationscarrierto obtainsubscriber
confirmationofachangein local exchangetelephoneservice
or changeofpresubscribedinterexchangecarrier(PlC) providing
intrastatetoll service,atelecommunicationscarriermust,from
thecustomerofrecord,performoneof thefollowing [verification
procedures] ,,8

As MCI showsin its Petition (at 2), thePSCstaffhastakenthepositionthatpursuantto

the state’s rule carriers may no longer obtain orders from, or perform third party

verification with, personsotherthanthe customerof record -- even if thoseprocedures

would satisfytherequirementsadoptedby theCommissiondescribedabove.9

This stark conflictbetweenfederaland statepresubscriptionrequirements

createdby the PSC staffs interpretationof that agency’srule raises important legal

questions. Statesdo not have unfettereddiscretion to adoptpresubscriptionrules, or

interpretationsof thoserules, that divergefrom the Commission’srulings in this area.10

It is well establishedthat inconsistentstateregulation is preemptedif the stateregime

would negatethe exerciseof the Commission’sauthoritywherethe interstateaspectsof

8 Rule 15 CSR6.2.8(b)(emphasissupplied).

Insofar as it might be readto applyto carrier selectionsby businesssubscribers,the PSC rule
would entirely precludethose entitiesfrom making eitheran initial choiceof carrier or changing
their chosenearner, becauseas the Commissionhas recognizedthose subscribersmust by
definition act throughtheir employeesor agents. SeeThird Reportand Order, 15 FCC Rcd at
16019-20¶ 47 (noting consensusamongcommentersthat “with regardto businessservices,the
term ‘subscriber’ shouldbe definedso as to allow contractuallyor lawfully authorizedagentsto
maketelecommunicationsdecisionson behalfof the customerof record”)(footnoteomitted). The
PSCrule is thereforea patentnullity as to businesssubscribers.

Moreover, state regulatory commissions that have elected to administer the federal carrier

selectionandverification procedurespursuantto Section 64.1110of the Commission’srules (47
C.F.R. § 64.1110)mustdo so in accordancewith the Commission’srulings andmay not adopt
contrary interpretations of those regulations. The Commission’s rule authorizing state
enforcementprovidesthat thoseagenciesmay only administerthat process“as enumeratedin §~
64.1100through64.1190”(emphasissupplied).
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the subjectmatter are inseverablefrom the regulationof the intrastateaspects.’1 This

principle appliesherebecauseit is technologicallyimpossibleto applyboth the federal

andstaterequirementsto the sameservice.12

It is thereforeindisputablethatthe PSCrule couldnot lawfully be applied

to interLATA carrier selectionsbecausewith currenttechnologycustomersmust select

the sameinterLATA carrier for both interstateand intrastateservice.13 Underthe PSC

rule, an authorizedrepresentativeof a customerof record would be precludedfrom

orderingorprovidingverificationof an interLATA carrierselectionfor interstateservice,

in direct contraventionof the Commission’sexpressrule permitting suchan authorized

personto performtheseactivities. Settledlaw thereforepreemptsthePac’s rule.

However, the inconsistenciesbetween the PSC’s rule and federal

presubscriptionrequirementsare not limited to interLATA carrier selections. The

Commission’srules contemplatethat customersor their authorizedrepresentativeswill

be permittedto select and provide verification for the samecarrier for interLATA,

intraLATA and local exchangeservicein the sametransaction,so long asthey provide

separateauthorizationsand verification for eachselectedservice.14 As MCI correctly

points out (Pet. at 6), intraLATA and local carrier changesare often ordered and

confirmed at the same time as the choice of a carrier for interstateand intrastate

See,e.g.,Public ServiceComm’nofMarylandv. FCC, 909 F.2d 1510,1515 (D.C. Cir. 1990).

See,e.g.,NationalAssociationfor InformationServices(Petitionfor ExpeditedDeclaratory

Ruling), 8 FCCRcd698 (1991), recon.denied,10 FCCRcd. 4153 (1995)(preempting
inconsistentstateblocking rulesfor 900 traffic becausecarrierscouldnot distinguishbetween
interstateandintrastatetraffic).

13 WestVirginia iscomprisedofLATAs 240,254and256.

14 See47 C.F.R.§~,64.1120(b),64.1130(e)(4).
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interLATA service in compliance with the Commission’srule. Under the PSC’s

regulatoryscheme,however,thecustomer’sauthorizedrepresentativemayonly authorize

and verify the selectionof the interLATA carrier, and the selectionandverification of

other levels of service may only be made by the customerof record in a separate

transaction. Here again, the PSC’s prescribedprocedureconflicts on its face with the

Commission’srequirements.

Additionally, as MCI’s Petition (at 2-3) correctlypoints out, the PSC’s

conflictingprocedureimposessubstantialcostandinconvenienceon bothcustomersand

carriers. In the marketplacefosteredby the Commission’spresubscriptionrules and

otherpro-competitivepolicies,carriersareincreasinglymarketing“all distance”services

which offer customersa setprice for usageregardlessof whethertheyplaceinterstateor

intrastate calls, or whether their calling is interLATA, intraLATA and/or local.’~

AT&T’s experienceconfirms the Petition’s showing that the PSC’s processimpedes

customers’ability to avail themselvesof thesecombinedofferings.’6 Moreover,the

PSC’s requirementimposessubstantialunwarrantedcosts on carriers who mustadopt

Forexample,AT&T’s UnlimitedPlusPlanoffersunlimitedstate-to-state,in-stateandlocal toll

calling for a singlemonthlyfee. However, to beeligible for this service,customersmustbe
presubscribedto AT&T for intraLATA service;underthePSC’sprocedure,suchauthorization
andverificationcanonly beprovidedby thecustomerofrecordfor suchservice,eventhoughthe
Commission’srulesallowthe customer’sauthorizedagentto selectAT&T for interstateand
intrastateinterLATA service.

16 Underthe PSC’sprocedureslimiting authorizationandverification to the “customer of record,”

residentialconsumersmay be precludedfrom making anycarrier changes.Forexample,AT&T’s
experienceindicatesthat widows frequentlyretaintelephoneservicein thenameoftheir deceased
spouseas a securitymeasure(i.e., to avoid disclosureof thefact they residealone). Becausethe
decedentremainsthe customerof record the surviving spousecannotauthorizeor verify any
carrier changeunderthe PSCrule. Similarly, theadult child of an elderly andinfirm parentwho
hasbeenconferredpowerof attorneyto managethe parent’sfinancialor otheraffairsnevertheless
may notunderthePSCrule authorizea carrierchangeif theparentis the“customerof record” for
telephoneservice.
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special state-specificmarketing proceduresand perform repeated,costly (and quite

possibly still fruitless)attemptsto markettheirserviceswith inadequate— if, indeed,any

— informationconcerningtheidentityof thecustomerofrecord.’7

The Commissionhasdeclinedto preemptall stateregulationof carrier

changesin order to promotecomplementaryregulatoryregimesto combatslamming.

The Commissionhas therefore held that “a state must acceptthe sameverification

proceduresasprescribedby theCommission,”but that the state“may acceptadditional

verificationproceduresfor changesto intrastateserviceif suchstateconcludesthat such

actionis necessarybasedon its local experiences.”8ThePSC’sregulation,however,is

not sucha supplementto the Commission’sexisting verification processes. To the

contrary,by precludinga customer’sauthorizedagentfrom authorizingor verifying a

carrier changeorder as permitted by the Commission’srules, the state regime has

significantly limited the rangeof carrier selectionproceduresotherwiseavailable to

customersand carriers. As such,the staterule is not an additionto federallyauthorized

17 As theCourt of Appealsobservedonly last year,carriersthat solicit carrier selectionordersfrom

consumersother than their own customersface“a virtually impossible task” becausethey are
precludedunder Section64.1201 of the Commission’srules (47 C.F.R. § 64.1201) from using
billing nameandaddress(“BNA”) information formarketingpurposes:

While a customer’scurrentlocal exchangecarriermight be ableto verify
the subscriber’sidentityby consultingits own customerrecords,the
Commissionitself hasacknowledgedthat “long distanceserviceproviders
oflen lackaccessto the [local exchangecarrier]accountrecordscontaining
thepertinentinformation” aboutthe customerof record.

323 F.3dat 1086,citing ThirdReportandOrder, 15 F.C.C.Rcdat 16020¶ 49 n.145

18 SecondReportandOrder, 14 FCC Rcd at 1562 ¶ 87 (emphasissupplied)Seealso id., ¶ 88 (“In

otherwords, absenta specific preemptiondetermination,a statemayprovidecarriers with further
optionsfor verifying carrier changesto intrastateservice,in addition to theCommission’sthree
verificationoptions”) (emphasissupplied).
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procedure, but contravenes the Commission’s intent and purpose by impeding

consumers’ability to changecarriers.

The Commissionhasalso madeclearthat it will not issuegeneralrulings

preempting stateregulation of the presubscriptionprocess,but will instead address

preemptioncase-by-case,basedon the recordadducedfor a particularstatelaw.’9 As

MCI recognizes(Pet. at 3-4), the Commissionpreviouslyrefusedto preemptstaterules

that differ from thefederaldefinitionof theterm“subscriber,”but theCommissiondid so

only becauseno specific statelaw hadbeenplacedin issue.20 The Commissionis now

presentedwith that concretecontroversythat will allow it to evaluate the conflict

betweenthestateandfederalprovisionsregardingthis keytermfor regulatingthecarrier

selectionprocess.

Before expending its scarce administrative resources,however, the

Commissionshould await the outcomeof aproceedingnow pendingbeforethe PSCin

which AT&T hasrequesteda declaratoryruling to reconcilethestate’sinterpretationof

the term “customer of record” with the Commission’s definition of the term

“subscriber.”21 AT&T in that proceedinghasdemonstratedthat the PSC’s rule and

relatedstaff interpretationareclearly inconsistentwith the Commission’srequirements,

19 Seeid., 14 FCC Rcd at 1562-63 ¶ 89 (stating “the Commissionwill not make a preemption

determinationin theabsenceof an adequaterecordclearly describingthe statelaw or actionto be
preemptedandpreciselyhow that statelaw or actionconflictswith federallaw or obstructsfederal
objectives”);seealso ThirdReportandOrder, 15 FCCRcdat 16036¶87 (same).

20 ThirdReconsiderationOrder, 18 FCCRcdat 5140¶ 106.

21 Petitionof AT&T Communicationsof WestVirginia, Inc. for a DeclaratoryRuling to Enhance

Consumers’Ability to Obtain TelephoneServicesIn a CommerciallyReasonable,Efficient and
ConvenientManner,CaseNo. 04-0555-T-P(W.V. PSC),filed April 14,2004. A copyof AT&T’s
declaratoryruling petition filed with the PSCis attachedas Exhibit A. To date, Verizon West
Virginia and the West Virginia Consumeradvocatehave intervened in the PSC proceeding.
AT&T alsobelievesthatothercarriers,includingMCI, will interveneaswell.
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and that as a matter of regulatory policy the PSC should in all eventsmodify its

procedureto betterpromoteconsumerconvenienceandchoice. If thePSCactsfavorably

on AT&T’s petition, it will be unnecessaryfor the Commissionto furtheraddressMCI’s

Petition. Otherwise,theCommissionwill throughthis commentcycle havecompiledthe

necessaryrecordfor decisionandmay thenproceedto resolvethe seriousinconsistency

betweenthe Commission’ssubscriberdefinition andPSCrule asthat regulationis now

interpretedby thatagency’sstaff.

WHEREFORE,for thereasonsstatedabove,theCommissionshould defer

action on MCI’s Petition pendingthe completionof the PSC’s currentproceedingon

AT&T’s requestfor a declaratoryruling from that agencyregardinginterpretationof its

definition of customerof record,and uponcompletionofthat proceedingshouldaddress

the Petition to the extent that the PSC has not reconciled its definition with the

Commission’srules.

Respectfullysubmitted,

/s/PeterH. Jacoby
LawrenceJ.Lafaro
PeterH. Jacoby

AT&T Corp.
OneAT&T Way
Room3A251
Bedminster,N.J. 07921
Tel: (908) 532-1830
Fax: (908)532-1219

June14,2004
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BEFORE THE
PUBLIC SERVICE COMMISSION

OF WEST VIRGINIA

*

In the matter of *
*

Petition of AT&T Communications of * CaseNo. 04- -T-P
West Virginia, Inc. for a Declaratory Ruling To *

EnhanceConsumers’ Ability To Obtain Telephone *

ServicesIn a Commercially Reasonable,Efficient *

and ConvenientManner *

*

PETITION FOR DECLARATORY RULING

AT&T Communicationsof WestVirginia, Inc. respectfullyfiles its Petitionfor a

Declaratory Ruling which clarifies and expandsthe rights of consumersto request

changesin theirtelephoneservices.Specifically,AT&T seeksaruling establishingthata

personwith “apparentauthority” satisfiesthe definition of “subscriber”for thepurposes

of effectuatingchangesin telephoneserviceproviders. AT&T also seeksclarification

that suchchangesdo not violatethe“anti-slamming”law ofthestate.

This petitionis madenecessarybecausethe Staffofthe Commission’sConsumer

Affairs Division (“Staff’) takesthepositionthat AT&T andother telephonecompanies’

are“slamming” customers— that is, changingthe customer’stelephoneserviceprovider

1 This issueis of substantialinterestto othercarriersas well. On March 12, 2004,WorldCom,Inc. filed
its own Petitionfor aDeclaratoryRuling on this matterwith theFederalCommunicationsCommission. On
April 7, 2004,theFCCreleaseda noticerequestingcommentson WorldCom’sPetition,to befiled 45 days
afler publication of the FCC’s notice in the FederalRegister. FederalCommunicationsCommissionCC
DocketNo. 94-129. A promptdecisionby the Public ServiceCommissionof WestVirginia grantingthe
reliefAT&T seekshereinwill obviateanyneedfor FCC involvementon this issue.



without the customer’spermission— wheneverthe telephonecompaniesaccepta change

requestfrom anyoneotherthanthepersonwhosenameappearson thetelephonebill.

The Staffsapproachhindersconsumers’ability to obtainthe telephoneservices

they want. UnderStaffsview, for example,a wife is unableto requesta changein the

household’stelephoneserviceif the serviceis listed in the husband’sname.2 But that

approachis sorely outdated. Long gone are 1950’s “Ozzie and Harriet” households

where all decision-makingand financial responsibility resided in the husbandwhile

wiveswereexpectedto careforthe childrenandthehome. The2l~~centuryhouseholdis

defined,more often thannot, by two working partnerswho shareall of the household

responsibilities,including those related to the family financesand family business

decisions.

Unfortunately,Staffs interpretationof the rules leavesthingsfirmly stuck in the

1950’s and handicapsspouseswho are fully capableof making decisionsin the best

interestof the household. AT&T’s salescalls offering savingson residentialtelephone

servicesoftenreachthewife. In many instances,eventhoughthewife is very interested

in AT&T’s services,andeventhoughsheis a full partnerin householddecisions(indeed,

in many cases,the wife is the personpaying the bills and making most of the family

businessdecisions,including thoserelatedto telephoneservice),AT&T is not ableto sell

hertheservicesshewants.

Staffsapproachis not only out of touchwith modernhouseholdrealities,it is at

oddswith the FCC’s rules and with those of nearlyevery otherjurisdiction. In most

2 UnderStaffs interpretationof the rules,neither couldan adult child requesta changeon behalfof an

elderly parent,eventhoughthe elderly parent dependson the adult child to managehouseholdaffairs.
Similarly, where two adultsare living together,one “significant other” cannotorder a change if the
telephoneserviceis listedin the other’sname,eventhoughbothagreeon the change.

2



every state,so long asthe personansweringthe telephoneassertsthat he or shehas

authorityto makechangesin the account,3AT&T is ableto processthe changes,evenif

thepersonansweringthephoneis not thepersonwhosenameappearson thebill.

Significantly, the Staffsviews arenot articulatedin any specificrule adoptedby

this Commission,noraretheymandatedby anystatutoryreferencesetforth in the West

Virginia Code. Rather, the Staffs approachis driven by what is, in AT&T’s view,

Staffs well-intentionedbut legally incorrect readingof the Commission’sRules and

Regulationsfor the Governmentof TelephoneUtilities (“TelephoneRules”), aswell as

anequallyincorrectreadingofCommissiondecisionsthat relateto othermatters.

Fortunately,misinterpretationsof rulesareeasyto correct. TheCommissiondoes

not needto changeits TelephoneRules in orderto modernizeits policy. Rather,all that

is required,and all that AT&T seekshere,is a ruling from the Commissionthat so long

as the personcalled assertsthat he or shehasauthority to effectuatechangesin the

telephoneservicesfor the account,AT&T (or whatevertelecommunicationscompanyis

selling service)may acceptandprocessthe order. Such a ruling not only would bring

WestVirginia into the mainstreamof states,it would also bring the Staffs outmoded

interpretationofCommissionpolicy into the
21

st century.

West Virginia consumerswill be well-served by sucha ruling. In AT&T’s

experience,morethana few consumershavebeenfrustratedwhen,afterdecidingthat a

changein telecommunicationsserviceswill bestservetheirneeds,theylearnthatAT&T

cannotprocesstheir requestbecausethetelephoneserviceis not in theirname. In many

instances,that stopsthe potential transactiondeadin its tracks— the customerhangsup,

~This is generallyreferredto as having “apparentauthority.” As notedbelow, the vastmajority of states
permitpersonswith “apparentauthority” to requestchangesin telecommunicationsservices.

3



andblamesAT&T for beingdifficult. AT&T losesa saleand,evenworse,its reputation

is damaged. Even if the customeris willing to have AT&T call backand speakto the

personwhose name is on the bill, there can be no debate that this is a major

inconvenience,norcantherebe any debatethatthisneedlesslyincreasesAT&T’s costs.

ModernizingtheStaffsapproachis more importantnow thanever before. Some

telephonecompanies,AT&T included,haverecentlydecidedto enterthe WestVirginia

local exchangemarket. The Staffs outdated and impractical rule interpretations,

however,aremaking it virtually impossibleto sell serviceto customerswhowant AT&T.

Datagatheredin Februaryindicatethatfully two-thirdsofthe potentialcustomersAT&T

calledwere unableto takeadvantageof AT&T’s servicesbecausetheywere the spouse

of the personwhosenameappearson the bill. In a numberof remarkableinstances,

AT&T could not processthe customers’orderseven though the spousewhosename

appearson thebill is deceased.Needlessto say,the outcomeofthosecallsfrustratedthe

consumers,tarnishedAT&T’s image,andwastedeveryone’stime andresources.

A. Nothing inthe Code, the PSC’s Rules, or the Case Law Dictates That the
Only PersonWho Can Order Changesin a Household’sTelephoneServiceis
thePersonWhoseNameAppears on theBill.

WestVirginia caselaw recognizesthat a principal (here,the customerof record)

maypermit an agentactingon the customer’sbehalfto requesta changeof service. A

personwho assertsheor shehasauthorityto acton behalfoftheprincipal (thecustomer

of record) can be reasonablypresumedto be the agent of the customerof record.

BluefieldSupplyCo. v Frankel’s Appliances,149 W.Va. 622, 142 S.E.2d 898 (1965).

Indeed,where, ashere, customarypracticemakesit reasonableand prudentto assume

that the personassertingauthority can act on behalf of the principal, the agency

4



relationshipexists. Uniontown Grocery Co. v. Dawson, 68 W.Va. 332, 69 S.E. 845

(1910); CassidayFork BoomLumberCo. v. Terry, 69 W.Va. 572, 73 S.E. 278 (1911);

Perkinsv, Friedberg,90 W.Va. 185, 110 S.E. 618 (1922);Statecx rel. YahnElec. Co. v,

Baer, 148 W.Va. 527, 135 S.E.2d687 (1964); Rowev. GrapevineCorp., 193 W.Va. 274,

456 S.E.2d 1(1995). The agencyrelationshipneednot be in writing. Clark v. Gordon,

35 W.Va. 735, 14 S.E. 255 (1891). Nor doesit necessarilyneedto be formalizedin

advance,so long as the principal subsequentlyratifies the agent’sactions. Bourn v.

Dobbins, 92 W.Va. 263, 115 S.E. 424 (1922),ReesElectric Co. v. MullensSmokeless

Coal Co., 141 W.Va. 244, 89 S.E.2d 619 (1955), Lohr Funeral Home v. Hess &

EisenhardtCo., 152 W.Va. 723, 166; S.E.2d 141 (1969). Onespousecan functionasan

agentfor the other. Watring v. Gibson, 84 W.Va. 204, 100 S.E. 68 (1919),Lusherv.

Sparks,146 W.Va. 795, 122 S.E.2d609(1961).

Nothing in the West Virginia statutesprecludesan agentfrom being able to

requesta changein telephoneservice. WestVirginia Code§24-2E-1, Transferof phone

serviceproviders,provides that “No telephonepublic utility may submit a changeon

behalfof a subscriberin the subscriber’sselectionof a providerof telephoneservice,

exceptin accordancewith the requirementsof this sectionandthe rules adoptedby the

public servicecommission.” Nothing in that Code sectiondefineswhat is meantby

“subscriber.” More to thepoint,nothing in theCodemandates,or evenremotelyimplies,

that theterm“subscriber”mustbereadso narrowlyasto limit it exclusivelyandsolely to

thepersonwhosenameappearson thebill.

The Commission’srules implementingthis provision do not define the term

“subscriber,”either. Rather, for the term “Subscriber”, the Commission’sTelephone

5



Rules,at 1 .7.ww., simply refer to theterm“Customer.” Theterm“Customer”is defined

at Rule 1 .7.m.as“Any person,firm, partnership,corporation,municipality, cooperative,

organization,governmentalagency, etc. who purchasestelecommunicationsservices

from atelephonecompany.”

TelephoneRule 2.8(b)(3)providesthat beforea carrier canprocessa changein a

customer’sservice,the telecommunicationscarrier “. . . must, from the customerof

record. . . orallyverify the changeof carrierrequestthroughan appropriate,independent

third-party.” (emphasissupplied). Butjust astheterm“subscriber”is left undefined,so

too is the term “customerof record.” Nothing in the rules implies, muchless dictates,

that“customerofrecord”canonly be thepersonwhosenameappearson thebill. Indeed,

a more reasonablereadingof “customerof record” includesnot only the personwhose

nameis on the bill, but also anyoneelse,suchasa spouse,partner,or roommate,who

could reasonablybe expectedto have authority to requestchangesin the account.

Certainlynothingin thedefinition of“Customer”mandatesthat suchparty be theperson

whosenameappearson the bill, as the Staffwould require. Instead,the definition of

“Customer”refersto thepartythat “purchasestelecommunicationsservices,”a definition

sufficiently broadto encompassany memberofthehouseholdwith apparentauthorityto

orderor changeservice.4

By referringto thepartythat“purchasestelecommunicationsservices”ratherthan

thepersonwhosenameappearson the bill, theactualrule would seemto bemorein line

“ Indeed,underStaffsapplicationof the rules,a wife would be ableto placethe initial orderfor telephone
service,but if on that initial call sherequestedthat the servicebe listed in her husband’sname,shewould
beunableto makeany subsequentchangesto the service. Whatmakesthatparticularlyegregiousis that no
one from the telephonecompanywould haveexplainedto her on theinitial call that the mannerin which
sheelectedto havethe servicelisted would haveanybearingon the household’sability to requestchanges
in the service.
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with existingcommercialpracticethan the Staffsapproach. At the initial point of sale

telephonecustomershistorically haveneverbeenaskedto identify which personsare,or

arenot, authorizedto makechangesin the account. Hadthat beenthe case,it might be

possibleto give the term “customer of record” the extremelynarrow meaning Staff

ascribes. The reality, however, is that when a customerinitially ordered telephone

service,the callerwasaskedto provideanamefor billing purposesand,typically, theone

namegivenwas,in mostinstances,but not always,the husband’sname. If, in thatinitial

contact,the caller hadbeeninformedthat the name(s)on the accountwould havesome

future bearingon the household’sability to requestchangesin service,oddsare that a

large numberof customers,probablymost, would have listed the serviceas“Mr. and

Mrs.” or would have includedboth roommatesor partnerson the account. The rule

shouldbe interpretedconsistentwith thatmodern-dayreality.

Thedifficulties causedby the Staffsinterpretationof theCommission’sRulesare

evenmorepronouncedin thecaseof businesscustomers.If a businesscustomer,suchas

Dow Chemical,desiresto changeits local serviceprovider in WestVirginia, who is the

“Customerof Record?” Is theonly personauthorizedto changethe servicefor Dow the

Presidentof the Corporationor the headof the division of Dow that is listed on the

billing record? It is simply not practicalor realisticto think that the only personwho

could changethe local provider for Dow Chemical would be the Presidentof the

Corporation,or, wherethe “customerofrecord” is listed asthe accountspayableoffice,

that only a particular accountspayableclerk could make the decision to effectuate

changesto Dow’s serviceand/orto switchproviders.
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In discussionswith the Staff, AT&T hasbeeninformedof Staffsbelief that this

Commission’sdecisionin Stevensv. Columbia Gasof WestVirginia, Inc., CaseNo. 80-

560-G-C,March 19, 1981, is controlling in this context. But that casedealt with an

entirelydifferent issuethanthe one beingraisedhere. In Stevensthe Commissionwas

confrontedwith the questionof whethera tenantmustbe notified before gasserviceis

discontinuedwhere the landlord, in whose name service was being provided, had

requestedthatthe servicebeterminated.Thedecisionin Stevensheldthat the landlord,as

the customeror record of Columbia Gas, had the right to requestthat service be

terminated,that the tenanthad no statusasa “customer”becausehehad no relationship

with the gascompany,and that the disputebetweenthe landlordand his tenantwas a

private contractmatterbeyondthe Commission’sjurisdiction. Therewasno assertion

that thetenanthadauthorityto actonbehalfofthe landlord. In short, Stevensheldonly

that autility owesno specialduty to anyoneotherthanits “customer.”

Thatdecisionprovidesno guidancehere,becauseit did not addressthe issueof

apparentauthority and did not decidewho can be included within the definition of

“customer.” The casedid not hold, for example,that only “Mr. Landlord” could have

terminatedservice,and not “Mrs. Landlord,” becausegasservicewaslisted solely in the

nameof “Mr. Landlord.” While dicta in thedecisionprovidedthat, underthe Rulesand

Regulationsfor the GovernmentofGas Utilities in effectat the time, the term customer

“refers to the personwhosenameis on the bill,” that language,viewed in the overall

contextof Stevens,meantonly that the landlordwas “the customer”becausehe hadthe

relationshipwith thegascompanyandthetenantdid not. Stevenssimply did not address

the issuebeing raisedhere,namely,whetherthe spouse(or partner,or significantother,
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or roommate) acting as an agent with decision-makingauthority on behalf of the

“customer”whosenameis on the bill also hasauthority to effectuatechangesin “the

customer’s” telephoneservice.

Likewise, the caseof Paula Marie Miller v. Equitable Gas Company,CaseNo.

81-312-G-C, Order entered September 1, 1982 (a decision which followed the

Commission’sholdingin Stevens)alsodoesnot precludetheresultAT&T seekshere. In

the Miller, case,Equitablehad denied serviceto Mrs. Miller when she attemptedto

obtain servicein her own name after her divorcing husbandmoved out of the house,

requestedterminationofservice,andfailedto pay theoutstandinggasbill. Equitablehad

arguedthat it wasproperto denyserviceto Mrs. Miller at thatlocationbecauseshewasa

memberofthe samehouseholdandtherewasanoutstandingbalanceon theaccount. In

following Stevens,the Commissionheldthat, asa resultof thedivorce,Mrs. Miller was

entitledto establishgasservicein herown nameasa newand separatecustomer. The

Commissionruled that upon her husband’sdeparture,her requestfor servicewasasa

“new” customerandnot asamemberofthehouseholdthatpreviouslyobtainedserviceat

that location. Hereagain,Miller doesnot addressthe issueat hand— namely,whethera

personin the samehouseholdcan requesta changein serviceif, acting as agentfor the

“customerofrecord”theyassertauthorityto do so.

Thus,neitherStevensnorMiller is applicablehere. Stevensdealtwith a landlord

—tenant situation and Miller dealt with a divorce situation. Neithercasedealt with a

requestfor a change in service by a member of a viable householdwith apparent

authorityto maketherequest.
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Moreover,both the StevensandMiller casesdiffer in anothervitally important

respect,in that theyinvolved customerrelationshipswith monopolyutilities. This case

arisesin the contextof a competitiveservicewhere customerscan and do frequently

switch serviceproviders. Competitionmeanslower pricesandmore choices,but those

benefitsarelost if consumersarenot ableto obtaintheservicestheywant in a fast,easy,

efficientmaimer. It is in thepublic interestto makeit easyfor customersto exercisetheir

right to choosealternateserviceprovidersratherthanimposerestrictionson theirability

to do so.

Finally, it must be notedthat the domesticrelations laws of WestVirginia have

changedsincethe Commission’sdecisionin Miller. In Miller, the Commissionrejected

an argumentthat Equitable was justified in requiring Mrs. Miller to pay the former

accountbecauseWestVirginia Code§48-3-22heldthat a husbandandwife werejointly

liablefor purchasesfor thesupportof thefamily, citing then-existingWestVirginia Code

§48-3-22asrequiring“that it is thedutyofthehusbandto supporthis family, andthat his

property when found must be applied first to satisfy any such joint liability”. Since

Miller wasdecided,WestVirginia’s domesticrelationslaw hasbeenchangedandCode

§48-3-22no longerexists. Thenewlaw statesin pertinentpart:“In no casemayanyact,

contractor obligationof a marriedwomanrequire,for its validity or effectiveness,the

authorityofherhusbandor of ajudge.” SeeWest Virginia Code §48-29-102.This new

domesticrelationsprovisionsupportsAT&T’s positionthata wife hasauthorityto make

decisionsandacton behalfofherhusband.The Staffspositionhereis contraryto that

Legislativerecognition.
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C. FCC Rules (Followed by the Vast Majority of States)Permit PersonsWith
“Apparent Authority” to Order ChangesTo TelephoneService.

TheFCC’s rules definethe “subscriber”authorizedto requesta changein long

distanceservicesas“any oneofthefollowing:

(1) The party identified in the accountrecordsof a
common carrier as responsiblefor payment of the
telephonebill;

(2) Any adult personauthorizedby such party to
change telecommunicationsservices or to charge
servicesto theaccount;or

(3) Any personcontractuallyor otherwise lawfully
authorizedto representsuchparty.”

47 CFR64.1100(h)

Thus, by their own terms,the FCC rulesprovidea far moreexpansivedefinition of the

“subscriber”allowedto orderchangesto telephoneservicethanwhat this Commission’s

Staffwould allow.

TheCourtshaverecentlyclarified that theFCC’s rule mustbe readexpansivelyto

enablepersonswith “apparentauthority” to requestachangein service. Lessthanayear

ago,onApril 8, 2003, theUnited StatesCourt ofAppealsfor theDistrict of Columbia,in

AT&T v. FCC, 323 F.3d 1081 (D.C. 2003),dismissedany notion that only the “actual

subscriber”couldauthorizea changein service,finding that sucharequirement“charges

carriersthat engagein telemarketingwith a virtually impossibletask:guaranteeingthat

the personwho answersthe telephoneis in fact authorizedto make changesto that

telephoneline.” TheCourt recognizedthat carriers“generallyhaveno wayof knowing

who subscribersmay have authorizedto makechangeson their behalf’ andso must

“dependon theveracityofthepersonansweringthephone.” Thus,so long astheperson
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contactedassertsthat he or shehasauthority to requestthechangein service,thecarrier

mayprocessthechangewithout subjectingthemselvesto regulatorypenalties.

This approachmakeseminentsense.AT&T, asthe carriertrying to enlist a new

customer,doesnot haveaccessto the customer’sexistingtelephoneservicerecordsand,

thus, doesnot know the identity of the customerof recordwhenit is selling telephone

serviceto anewsubscriber. Evenif it did, it hasno wayofknowing whetheradditional

individuals may have been authorized to make carrier-selectionchoices on that

subscriber’sbehalf. Interpreting the rules as narrowly as Staff would read them,

therefore,would meanthat AT&T would not be ableto serveanelderlyparentin whose

namea line is registeredbut who prefersto have anadult child act on his or herbehalf.

Nor would AT&T beableto satisfythe requestof a working adult whosenameappears

on theaccountbut who alsoauthorizeshis or herspouse(or roommate,boyfriend,etc.)to

dealwith carrier-selectionissues. Indeed,if therulesarereadasnarrowly asStaffwould

interpretthem, AT&T would not be ableto sell serviceto a businessin whosenamea

line may be subscribed,becauseAT&T would not know the namesof the individual(s)

authorizedto administerits telecommunicationsaccounts.

The overwhelming majority of states allow carriers to make changesto a

customer’stelephoneserviceso long asthepersonorderingtheserviceassertsthat heor

shehasauthorityto do so. Alabama,Alaska, Arizona,Arkansas,Colorado,Connecticut,

Delaware,District of Columbia,Florida, Georgia,Hawaii, Idaho, Illinois, Indiana,Iowa,

Kansas,Kentucky, Louisiana, Maryland, Michigan, Minnesota,Mississippi, Missouri,

Montana, Nebraska,Nevada, New Hampshire, New Jersey, New Mexico, North

Carolina,North Dakota, Ohio, Oklahoma,Oregon,Pennsylvania,Rhode Island, South
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Carolina, South Dakota, Tennessee,Utah, Vermont, Virginia, Washington,Virginia,

Wisconsin and Wyoming all permit consumerswith “apparentauthority” to request

changesin theirtelecommunicationsservices.WestVirginia shouldjoin them.

D. The Change AT&T Seeks Will In No Way Hinder Customers With
Legitimate “Slamming” ConcernsFrom Having ThoseConcernsAddressed

As experiencein otherstatesdemonstrates,consumersarewell servedby making

it easyandconvenientfor themto do businesswith telecommunicationsproviders. This

increasein consumerconveniencefar outweighsany increasedpotential for slamming

complaints.

In the few instanceswherea customerhas, in fact, beenslammed,or wherethe

customerof recordsubsequentlyobjectsto the agent’sactions,that personcanandwill

be protected. As is the casetoday, the customercanaskthe carriersto fix theproblem.

If the carriers refuse then, like today, the customercan file a complaint with the

Commission. Then,if thetelephonecompanyis unableto proveit hada reasonablebasis

for believingthat thecallerhadapparentauthorityto requestthechange,andis unableto

show through the. third party verification (“TPV”) process that the change was

reasonable,it is fair to conclude that the customerhas been slammed. In those

circumstances,the customer’sservicewill be restoredto therightful carrierandrefunded

anyimproperlybilled amounts. This is theprocessthathasbeenrelieduponsuccessfully

at the FCC and in manyother jurisdictions, andone that should be replicatedin West

Virginia.

Thus, for example,wherea divorcingspouseclaimsauthorityto requesta change

and, upon complaint and investigation, it is subsequentlydeterminedthere was no
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authority, AT&T will remedythe problem. The samewill hold true in any other

circumstancewherea caller claimsauthorityto requesta changeheor shehadno right to

request.

CONCLUSION

AT&T respectfullyrequeststhattheCommissionenteranOrderdeclaringthatthe

term “subscriber”asusedin West Virginia Code §24-2E-1 et seq. and rule 2.8 of the

Commission’sTelephoneRules, includes personsthat assert “apparent authority” to

requesta changein service. Empoweringsuchpersonsto requestchangesin telephone

serviceswill align WestVirginia with the FCC’s rules and with the vast majority of

states. More importantly, it will help make it faster, easierand more convenientfor

WestVirginia consumersto obtainthetelecommunicationsservicestheywant.
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Respectfullysubmitted,

AT&T COMMUNICATIONS
OF WEST VIRGINIA, INC.

By its attorneys

MarkA. Keffer [StateBarNo. 1988]
3033 ChainBridgeRoad
Oakton,VA 22 185-0001
703-277-7343

RobertR. Rodecker[StateBarNo. 3145]
1230BB&T Square
PostOffice Box 3713
Charleston,WV 25337
304-343-1654

Dated: April 14, 2004
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